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SMITH, CHIEF JUSTICE, FOR THE COURT:

1. This goped involves the aivil ligbility for compensatory and punitive dameages of an insurance
adjuster, Gdlagher Basatt Savices, Inc. (Gdlagher), arigng from its adjusting work on Charles “Bo”
Jeffcot, J.’s uninsured motorigt daim.

2. On October 21, 1994, after unsuccessful attempts to recover under his employer’s automotive
insurancepalicy, Jeffooet filed suitinJeffcoat | . Thissuit named Cleo Bogan, Galagher Bassett Sarvices,

Inc., and Rdiance I nsurance Company asdefendants. The complaint sought compensatory damegesfrom



Bogan, aswel as compensatory and contract damegesfrom Gallagher and Rdliance Insurance Company.
It dso requested punitive dameages. The Hinds County Circuit Court entered a default judgment on the
issue of negligence againgt Bogan because she did nat defend againg Jeffooat’ sdaims.

13.  Theoontract daimin Jeffcoat | dleged thet Galagher failed, refused and neglected to: properly
determine the amount of coverage avaladle under the palicy; promptly investigete and determine what
portion of coverage the companies bdieveto be gpplicable the Jeffcoat’ sdams, and; pay or offer to pay
any amount of theuninsured matorist coverage. Thecomplaint aleged that Gallagher had offered only one
excuse for its dday, namdy, that it was unable to determine the number of vehides covered under the
palicy.

. OnJdune 23, 1995, Jffcoa filed suit in Jeffcoat |1 agang Bogan, severd entities afiliated with
Rdiance! and Juana Love, the Gdlagher employee who adjusted Jeffooat’ sdaim. This qit dleged that
Rdiance, Gallagher, and L oveviodaed thair respective contractud obligationsto Jeffooat by falling to: admit
the amount of coverage available under the palicy; invedigate and determine the amount of coverage
avalable on Jeffcoat’ sdam; and offer any excusefor thar dday other than thair ingbility to determinethe
number of vehides covered under the policy. The complaint assarted that afidudary rdationship existed
betweenRdiance, Gallagher, and Jeffcoat. Accordingtothecomplaint, after Jeffcoat madeadamfor UM
benefits, Galagher and Love had a duty to promptly investigate and determine the amount of coverage
avalabdle pay such bendfits, disdose dl maerid factsto Jffcoa; and to act in good fath and ded fairly
with Jeffocoat. The suit dleged that Galagher and Love willfully, wantonly, and with gross negligence

breached their respective duties of good faith and fair deding to Jeffooat. Further, the suit dleged thet

These entitiesare Rdiance Indemnity Company, RelianceNationd Insurance Company, Rdiance
Insurance Company of lllinois, United Padific Insurance Company, and Gdlagher.
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Rdiance, Gdlagher, and Love conspired to defeat Jeffooat’ s uninsured motorist daim and his negligence
dams. Thesuit requested damages of $1,000,000 againgt Gdlagher.

.  Thetrid court granted Jeffooa partid summary judgment in Jeffcoat |, finding thet the palicy
produced by Rdiance and Gdlagher was a true and correct copy and it induded a provison for UM
coverage. The Rdiance entities subsequently settled with Jeffcoat for $1,850,000, and Jeffcoet by
sHtlement agreement rdeased those entities from any further dams

6.  Jeffcoa movedto consolidatethetwolawsuits. After ahearing, thetrid court consolidated thetwo
cases and ordered Jeffooat to file an amended complaint regarding his dams againg the defendants.
Jeffooat filed his amended complaint, which removed the Rdliance entities but retained Gdlagher, Love,
and Bogan as defendants. The amended complaint dleged that Galagher’s and Love s actions were
grody negligent, maicious, and/or evidenced recklessdisregard for Jeffooat’ srights. Moreover, itdleged
that Gdlagher exhibited a pattern of fase Satements and representations to Jeffcoat and the court. The
complant aleged thet Gallagher sought to fraudulently and unlawfully drcumvent enforcement of cartain
Missssppi insurance lawvs. Jeffcoat dleged thet as aresult of Gdlaghe’ s unressonaile dday and fallure
to promptly determineand pay theamount of coverage under the palicy, he experienced extremeemationa
traumaand severe depression.  Jeffcoat assarted that Gallagher' s actions triggered podt-traumetic sress
disorder and that he would continue to suffer damagesto hismind, body, and economic opportunity. His
complaint requested punitive damages. After a bench trid on the issue of damages causad by Bogan's
negligence, thetrid judge awarded Jeffcoat $1,900,000. Jeffooet tetified thet hedid not collect any of this
judgmernt.

7.  Thecasewent totrid, and the jury returned a verdict againgt Gdlagher for $3,000,000 in actud

damages and $500,000 in punitive damages. Thejury returned averdict infavor of JuanaLove After the



dose of Jefooa’s case, Gdlagher moved for adirected verdict. Thetrid court denied thismation. After
entry of judgment in accordance with the verdict, Galagher filed amoation for j.n.ov. and new trid, aswedl
asamoation for stoff. The court denied these motionsaswell.

FACTS
18.  OnJdune23,1992, JHfcoa wasdriving an automobileowned by hisemployer, NHL. A car driven
by Cleo Bogan callided with another vehide driven by Mary King. Thiscollison resuitedin King' svehide
craghing into the dde of Jeffcoat’'s vehide  Jeffooat sudtained a herniated disk in his spine which
necesstated surgery.
9.  Bogan's vehide was uninsured, and King was without fault. Therefore, Jeffcoat atempted to
obtain payment under NHL’ suninsured matorigt insurance (“UM”) palicy. Planet Insurance Comparny was
theinsurer of thevehide. Planet subseguently changed its nameto Rdiance Nationd Indemnity Company
(“‘Rdiance’). Galagher had contracts with NHL and Reliance to adjust daims under the policy. Thus,
Gdlagher was the separate, independent adjusting company thet was contractudly obligeted to adjudt this
dam. Jeffooat notified Gdlagher of hisdam on May 10, 1994, nearly two yearsafter hisaccident. Upon
recapt of the daim, Mary Cole, aGdlagher dams supavisor, assgned thedam to uanalLove, adams
representetive.
110.  Pursuanttoitscontract with Reliance, Gdlagher was authorized to settle daimsfor $10,000 prior
tothefiling of alavauit. That is, prior to Jeffooat’ s uit, Gallagher hed the authority to settle with Jeffcoat
for upto $10,000. Lovedaed a trid that therewasno question that Jeffooat’ sclaim had avauein excess
of $10,000. Love dated thet it was, therefore, “just amaiter of getting the medicd hills to document the

$10,000 and issue a check to Mr. Jeffcoat.” Love opened the file and requested Jeffcoat’s medicd



authorization.  In July 1994, Jeffooat sent Gallagher hismedicd bills and the sgned medicd authorization
form. Asof July 18, Love bdieved that she did not have dl the pertinent bills or records

111.  Inasubsequent telgphone conversation, Jeffooat’s lawyer informed Juana Love that stacking is
avalablein Missssppi. Love dated that shewasfamiliar with gacking in agenerd sense, but shedid not
know how it goplied in Missssippi. After learning that Sacking was potentidly availdble, Love cdled the
insurance broker and Pam Mason a Rdianceto determine how many vehideswereintheNHL flegt. To
vaify that sacking was available, Love looked a an automoative lighility guide, which discussed anti-
gacking provisions and dated that gacking is dlowed in Missssppi. Basad on the conversation with
Jeffcoat’ slawyer and what she learned in her own research, Love decided that she would need a legd
opinion to determine if stacking goplied to Jeffooat’s dam; thet is, Love sated she “définitdy needed
someone who was familiar with [Sacking in Missssippi] to besicdly tell [her] how this dl applied.” She
dated that adjugters at Galagher have access to locd defense counsd injurisdictionswith which they are
not familiar. Atthetimesherecaved JHfcoa’ sdam, Lovehad never handled aMississppi acking case,
and it did not occur to her that gacking might be avallablein Missssppi until Jeffooat’ slawyer told her.
112. Lovebdieved that she could not obtain alegd opinion on theissue of gacking until she found a
“flest schedule” which purportedly listed the number of vehidesinthe NHL fleet. A section onthesscond
pege of the insurance policy lissNHL’ scovered vehides Inthat section, the* description” box reeds*“as
per schedule on filewith company.” Love testified that thisrepresentation ” givestheimpresson thet there
isaschedule somewhere thet ligs dl of the vehides onthisparticular policy.” Thiswastherepresentation
she wasrdlying onwhen seeking thefleet schedule. CynthiaFriedhoff, Love ssupervisor, tedtified thet the
number of covered vehideswasnoat inthepalicy. Therefore, on September 28, 1994, Friedhoff contacted

Rdiance and requested the number of covered vehides so that the palicy limits could be determined.



Friedhoff again requested this information from Reliance on December 9, 1994. In response, Richard
Colantuono, Clam Account Maneger a& Rdiance, dated that Rdiance sunderwriting department did not
have any information on the number of vehidesin NHL’sflet. He expressed surprise that nather the
broker nor the insured hed thet information.  Colantuono Sated in an afidavit that he was unable to find
aschedule of vehides covered under the palicy.

113.  Inthe premium endorsement of the palicy, there was an esimated annud premiumfor thepalicy.
In that section, there was reference to the “rate per power unit,” and the “number of units’ was ligted as
3664. Friedhoff testified thet “unit,” as usad in this portion of the policy, meant nothing to her. She said

shewaslooking for the number of vehidesinthefleat. The purported flest schedulewasnever discovered.

714.  Although locd defense counsd was avallable to her, Love never requested alegd opinion onthe
issue of sacking because the number of vehides covered under the policy was never detlermined. Love
testified thet it was her intention to consult legal counsd, but she believed thet the number of vehideswould
be required for an atorney to give an opinion on sacking in Missssppi. In addition, Friedhoff never
requested alegd opinion on thisissue

115. Gdlagher never gave Juana Love any training on sacking. At the time stacking was raised by
Jeffooat’ s adtorney, Love did not know what an anti-stacking provison was. Love indicated & trid that
she could nat think of anyone with whom she could have consulted within the Gallagher organization for
anopinionongacking. Shedso sated that she could not think of anyonewithin Gallagher thet could have
provided such an opinion. Love was unaware of any Galagher training manud that discusses uninsured

motorist dams.



116.  Fiedhoff’sdam notesindicatethat when the sacking issue came up, Colantuono sated Galagher
should quit “weadting everyone stime’ and that he would find the policy for defense counsd when he hed
time JuanalLovedid not receive acopy of the palicy until September of 1994,

17.  Nether JuanaLove nor Gdlagher was licensad to adjudt insurance damsin Missssppi. Love
was, however, licensed in Texas, New Mexico, and Montana. Galagher did nat havealicensefrom May,

1994 toMay 1996. Duringthistime, Richard McKinna, Gallagher’ svice presdent for daim managemert,
was under the impresson that the company was “licensed or dlowed to handle dams in the State of
Missssppi.” Asaresult of Jeffcoat’ s lawsuit, Gallagher obtained a license because it “wanted to make
agood fath effort to insure that [it] was properly licensed in the State of Mississppi.”

118.  There was conflicting expert testimony regarding Galagher’s conduct in adjudting this dam.

Miched Hae, aninsurance adjuder, testified thet, in hisexpert opinion, “theinvestigation of Mr. Jeffcoat’s
dam by Galagher Bassett Sarvices, Inc. was not timely, not adequate or reasonable, and nat properly
focused. And that the ddlay in providing benefitsto Mr. Jeffcoat was basad on incongstendies, untruths,
decet, and amounts to gross negligence and outrageous conduct.” However, Gdlagher's expert, Jack
Gandy, sated that acompletelack of cooperation by Colantuono and Rdliance caused Love and Friedhoff
to be unable to process and pay Jeffooat’s dam. According to Gandy, neither Gallagher, Friedhoff, nor
Lovedid anything willful, wanton, or grosdy negligent toward Mr. Jeffoodt.

119. Therewasconflicting evidence regarding Jeffooat’ sdameges. Jeffooat’ sphysdan refared himto
Dr. Mark Webb, apsychiatrist and expert witnessin thisaction. Dr. Webbinitidly diagnosed Jeffcoet with
mgor depresson, which he trested with antidepressants. After more vists, Dr. Webb conduded that
Jeffooat suffered from pogt-traumeatic Sressdisorder (PTSD). Dr. Webb opined that Jeffcoat’ sSPTSD was

caused by interaction with Gallagher.  Spedifically, he tegtified thet Jeffooet’s contact with Gallagher



reignited symptomsand fedings heexperienced during hissarviceinthe Vietnam War. Jeffooat hastrouble
desping, and the PTSD has caused him to be very short-tempered and irritablewith hisfamily. Moreover,
Dr. Wehb tedtified thet Jeffcoat would be unable to obtain gainful employment again. Hedso tetified thet
Jeffcoat’ s medicines cogt $500 per month and that Jeffcoat would never be adle to sop teking the
mediication.
120. Onthe other hand, Galaghe’s expat, Dr. Petrick Smith, a psychologig, tedtified thet there had
never been athorough diagnogtic work-up on Jeffooat. He conduded that there is no evidence Jeffcoat
suffersfrom PTSD and that thereisnot enough information in the record to determinewhether Jeffcoet has
the disorder. Hedated thet in hisopinion adday in handling an insurance daimwould not meet the criteria
for atraumetic evert, the occurrence of which isanecessary dement of PTSD.
121. The UM palicy limit was st a the satutory minimum of $10,000. Miss Code Ann. § 83-11-
101(Rev. 1999). Gdlagher never denied Jeffcoat’s daim or recommended such a denid. 1t pad the
$5,000 medicd bendfits under the policy on March 30, 1995, after Jeffooat filed suit and dmost one year
ater he gave natice of hisdaim. It paid $10,000 under the uninsured maotorist provision on September 7,
1995.
DISCUSSI ON
l. Gross negligence, reckless disregard, or malice: the Bass
standard.
22. Becausethey each chdlenge thelegd suffidency of the evidence presented a trid, the denids of
peremptory ingructions motionsfor directed verdict, and motionsfor judgment notwithstanding theverdict
are reviewed under thesamedandard. Moorev. State, 859 So.2d 379, 383 (Miss. 2003). This Court

heshdd:



Under thisstandard, this Court will consder the evidenceinthelight mogt favorableto the
aopdlee, giving that party the bendfit of dl favorable inference that may be reasonadly
drawn fromtheevidence If thefacts so congdered point S0 overwhemingly infavor of the
gppdlant that reasonable men could not have arrived & acontrary verdict, wearerequired
to reverse and render. On the other hand if thereis subgtantia evidence in support of the
verdict, that is, evidence of such qudity and weight that reasonable and fair minded jurors
intheexerciseof impartia judgement might have reached different condusions, afirmance
isrequired.
Id.
123. Gdlagher firg contends thet the proof was insufficient to establish its liahility for its actions in
adjuding Jeffooat’ sdam this Court shalding in Bass v. California Life Ins. Co., 581 So.2d 1087
(Miss. 1991). In Bass, the plaintiff was amember of agroup hedth insurance plan. 1d. CdiforniaLife
was the group insurance carig and used an adminidrative organizetion, Vaigble Protection
Adminigrators, Inc. (“VPA”), to manege theinsurance plan. 1d. In March of 1985, the plantiff sought
medicd advice on three different occasons for the same medica condition. 1d. She subsequently hed
surgery to correct her problems. 1d. After each of these vists, she submitted adamto VPA. 1d. The
fird damwasalowed, but the athersweredenied. | d. The plaintiff corresponded with VVPA through her
atorney and gppeded the denid. 1d. a 1089. VPA st theletter to CdiforniaLife. 1d. Upon recapt
of the letter, Cdifornia Life ordered VPA to immediatdy pay the daims plantiff submitted. 1d. This
payment was madein October of 1985. I d. Rantiff filed suit againg CdiforniaLifeand VPA for bed faith
denid of her dams I d.
724. At trid, the evidence showed that VPA was responsible for drafting the policy of insurance

underwritten by CdiforniaLife 1d. VPA “recaved goplications, reviewed damsfor coverage, recaived

premiums, and hed the authority to pay daimsup to $10,000 without prior gpprova fromthecarrier.” | d.



In the madter insurance palicy, VPA was designated as a third-party who was “ contracted to act asthe
benefit coordinator and marketing arm” of the group plan. 1 d.

125. Thetrid court granted Cdifornia Life smoation for directed verdict, holding that VVPA had no duty
of good fath under Missssppi law. |d. Reversng the judgment of the court below, this Court held thet
an insurance adjuding company can be ligble for gross and reckless negligence. 1d. a 1090. That is, an
insurance adjudter, agent or other Smilar entitiesmay nat be held liable for smple negligencein connection
withadjusing adam. 1d. Raher, an adjuser “can only incur independent ligbility when his conduct
condtitutesgrossnegligence, malice, or recklessdisregard for therightsof theinsured.” | d. (quotingDunn
v. State Farm Fire & Cas. Co., 711 F. Supp. 1359, 1361 (N.D. Miss. 1987)).

26.  Whilethis Court has nat utilized the Bass standard, the federd courts and the Mississippi Court
of Appedls have conddered and gppliedit. See, e.g., Howardv. CitiFinancial, Inc., 195F. Supp.2d
811, 819 (SD. Miss. 2002), aff’d sub nom, Ross v. CitiFinancial, Inc., 344 F.3d 458 (5th Cir.
2003); Skinner v. USAble Life, 200 F. Supp.2d 636, 640 (SD. Miss. 2001) (pointing out federd
court’ sexpresson of “uncertainty” regarding this Court’ scregtion of separate Sandard of carefor agents
such asinsurance adjuders); Russell v. New York Lifelns. Co., 1997 WL 170317, *4 (N.D. Miss.
1997) (daing thet this Court’ sholding in Bass “muddied the waters abit in this context”); Rasberry v.
Blue Cross & Blue Shield of Mississippi, 850 So.2d 1194, 1200 (Miss. Ct. App. 2002) (affirming

summaryjudgment infavor of third party insurance adminidrator and holding thet no bed faith was shown).

27. Astwo federd court opinions make gpparent, the aosence of cases which discuss and goply the
Bass sandard has caused some confuson. However, we take this opportunity to revist our holding in

Bass and condudeit plainly sates and we now reiterate that an insurance adjudter, agent or other smilar
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entity may not be hed independently lidble for smple negligence in connection itswork onadam. Such
an entity may be hdd independently lidble for itswork on adam if and only if its acts amount to any one
of thefallowing familiar types of conduct: gross negligence, mdice, or reckless disregard for the rights of
theinsured. We will now andyzethevoluminousrecord hereinlight of thisstandard to determinewhether
Gdlagher was grody negligent, mdicious, or exhibited reckless disregard for Jeffoodt’ srights

128. Itisdear to usthat Gdlaghe’s acts in the adjusment of this dam were, & the most, negligert.
Gdllagher never denied or recommended denid of thisdam, but it did not pay any benefits onthe palicy
until ten months after Jefcoat mede the daim.  The payments of medica and uninsured maotorist benefits
were both made after Jeffcoat filed auit.

129. Moreover, Gdlagher did not provide training or resources to support its adjusers work on
uninsured motorig dams. Gallagher failed to giveitsadjustersany resourcesor training regarding sacking
in Missssppi. Although she was gengrdly familiar with stacking, Love did not know thet stacking was
avalablein Missssppi or how it works until Jeffooat’ slawyer informed her thet it isand explained how it
works. Loveknew that she needed alegd opinion on thisissue, but shefailed to request one. It escapes
uswhy Lovewouldwait until thefleet schedule was discovered to request an opinion. Clearly, Lovecould
have obtained alegd opinion on whether and how gacking gpplies in Missssppi without knowing the
number of vehidesin the NHL flegt?

130.  Loveadmitted & trid thet local defense counsd wasavailableto her if shewas unfamiliar with the

laws of aparticular jurisdiction, but she did not consult anatorney. Friedhoff likewisefaled torequest a

*The dissent dates, “there is more to this case than the fact thet Love needed to obtain alegd
opinion and faledto do s0..." Weagree. Thiscaseinvolves our firg gpplicationof Bass, dlegationsof

siousinjuries, and a$3.5 million judgment. It grains credibility to imply that our view of this case goes
no further then Love sfailureto request alegd opinion.
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legd opinion.  When Jeffcoat’ s attorney natified Love thet Sacking might be avallable onthisdaim, she
was unfamiliar with anti-sacking provisons. After recaipt of the palicy in quedion, Love reviewed it to
determine if the palicy contained such a provision, even though such dauses are againg the public policy
of thisSae® Thus, it isdear to this Court thet Love was nat trained in any agpect of handling uninsured
motorig dams in the Sate of Missssppi. Further, neither Gdlagher nor Love was licensed to adjust
inaurance daimsin Missssppi & thetime of thisdam.

131.  Notwithganding this evidence, Galagher argues that it did not vidate this Court’s sandard for
insurance adjudter liability asset out in Bass, 581 So.2d at 1088. We agree. Conddering the evidence
in the light most favoradle to Jeffooat and giving him the benefit of dl favorable inferences that may be
reasonably drawn from it, we hold thet thereisnot substantial evidence supporting the verdicts.
At thevery mog, Galagher and Lovewerenegligent intheair handling of Jeffcoat’ sdam. Asdemondrated,
Upra, thereis subgtantid evidence supporting such aconduson. However, ther acts do not rise to the
gandard for insurance adjugter lighility as sat out by this Court in Bass.

132. A caeful review of the Court’ sandyssin Bass showsthat insurance agents, adjuders and smilar
entitiescannot be hdd liablefor Smplenegligence. Thiswdll-reasoned opinion adoptstherulethet ahigher
standard should be gpplied in cases such asthe one sub judice

133. Gdlaghe’s adjusment of this daim evinces a complete bregkdown of communication and
cooperaion between two contractudly obligeted parties, supervisors and subordinates within Gdlagher,

as wdl as between two principas and thair agent. Important documents rlated to this policy were not

*[A]samétter of public palicy...stacking of UM coverageismandatory for every vehide covered
under apalicy and...anti-gacking dauses as goplied to UM coverage are unenforcegble” Miss. Farm
Bureau Cas. Ins. Co. v. Britt, 826 So.2d 1261, 1264 (Miss. 2002).
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shared with Gdlagher éther by accident or willfully. Thecarrier’ srepresentativeswere uncooperativewith

Gdllagher, bringing the resolution of Jeffcoat’ s daim to astanddill, or asLove described it, an “impasse”

134. Gdlaghe arguesthat it wasin apostion of irrecondilable conflict, but such conflict isinherent to
the busnessin which Galagher operates. It is obvious to anyone who has ever written or purchased an
insurance palicy thet aninsured and an insurance carrier have independent interests in connection with a
dam. Theinsurer sasksto minimize loss while the insured seeks to maximize benefits under the palicy.
When a third-party administrator becomes involved, as is the case here, that adds yet ancther set of
interests and differing duties to this complicated risk-adlocation and prevention cdculus
135.  Although Gdlagher and Lovewere negligent at the mogt, we find no evidence of gross negligence,
malice, or reckless disregard for Jeffcoat’ s rights under NHL' suninsured motorist policy. Therefore, we
find thet Gallagher did not violatetheB ass sandard, and thetrid court erred in denying Gdlagher’ smation
for judgment notwithstlanding the verdict. 1

Consp

iracy.
1136.  Jeffooat dleged congpiracy in his amended complant:

3.16...Gdlagher,in concert with Reliancel nsurance, throughcommonlawyers hired

by Gdlagher, filed fdse pleadings, and wrote letters representing to Plantiffs, and the
court, that Reliance Nationd 1nsurance Company issued the palicy.

* k% %
3.19...By concert of action, Rdiance Nationd Insurance Company, with Galagher,
sought to fraudulently and unlawfully drcumvent enforcement of the laws of the State of
Missssppi regulaing insurance contracts S0 as to unlanfully take from Plaintiffs therr
monies due

13



(Emphesis added).  Gallagher does not take issue with Jeffooat’s falure to ligt or othewise discuss
conspiracy as asgparae ground of lidhility. Thetrid court indructed the jury thet the dements of acivil
conspiracy are:

()  two or more persons or corporations,

(2  anobject to be accomplished:;

(3)  amesting of the minds on the object or course of action;

(4  oneor moreunlawvful overt acts and

(5  damagesasthe proximeate result
Further, the trid court ingtructed thet the jury could enter averdict in favor of Jeffcoat if it found from a
preponderance of the evidence that Gallagher congpired with NHL or Rdliance to accomplish an unlawful
purpose or alawful purpose unlanfully.
187. Under Missssppi law, “[a] congpiracy is a combination of persons for the purpose of
accomplishing an unlawful purpose or alawful purpose unlawfully.” Levens v. Campbell, 733 So.2d
753, 761 (Miss. 1999). Where acvil congpiracy gives rise to damages, aright of recovery may arise
Roussel v. Hutton, 638 So.2d 1305, 1315 (Miss. 1994). Itisdementary that acongpiracy requiresan
agreement between the co-conspirators. See Brown v. State, 796 So.2d 223, 226-27 (Miss. 2001)
(conspiracy is"acombinaion of two or more personsto accomplish an unlawful purpaseor to accomplish
alawful purpose unlawfully, the persons agresing in order to form the conspiracy,” and the“ persons must
agree...in order for acongpiracy to exie”).
138. Wefind that thetrid court erred in denying Galagher’s mation for judgment notwithstanding the
verdict ontheissue of conspiracy. Frg, there is not subgtantid evidence supporting the condusion that
therewasa“combination” of entitiesfor the purpose of accomplishing an unlawful purpose. Thetis there
isno evidence of any agreement, ether open or tacit, between these entities such that a * combination of

persons’ was formed for an unlawful purpose. Further, assuming arguendo that Gallagher did agree to
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vidae variousinsurance datutes, thereis not subgtantid evidence that the conspiracy caused Jeffcoat any
damages.
[11.  Statutory violations.

1139.  Jeffcoat dleged a trid thet Gallagher violated thefollowing atutes Miss CodeAnn. 88 83-17-29
(licenaing requirement for adjudters), 83-17-17 (crimind pendtiesfor unlicenced insurance adjugters), 83-
17-19 (crimind pendtiesfor adjusing unlavful palicy), and 83-17-403 (crimind pendtiesfor unlicenced
person holding hersdf out asinsurance adjuder).

0. “Topreval inanactionfor negligence per se, aparty must provethat hewasamember of thedass
sought to be protected under the Setute, that his injuries were of atype sought to be avoided, and that
vidaionaof the satute proximatdy causad hisinjuries” Snapp v. Harrison, 699 So.2d 567, 571 (Miss.
1997) (ating Thomasv. McDonald, 667 So.2d 594, 597 (Miss. 1995)). A finding of negligence per
Se does not end the inquiry - “[n]egligence per se supplies only the duty and the breach of a duty
dements of atort.” Delahoussaye v. Mary Mahoney's, Inc., 783 So.2d 666, 671 (Miss. 2001)
(empheds added). The plantiff mus dso prove thet the breach of the duty proximately caused her

damages. 1d. The Court has dated
The prindiple thet violation of a Satute condtitutes negligence per seis o dementary thet
it does not require ditation of authority. When a gatute is violated, the injured party is
entitied to an indruction tht the party violating isguilty of negligence, and if thet negligence
proximatdy causad or contributed to theinjury, then theinjured party isentitled to recover.

Thomasv. McDonald, 667 So.2d 594, 596 (Miss 1995) (citing Bryant v. Alpha Entertainment

Corp., 508 S0.2d 1094, 1096 (Miss. 1987)).
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141. Gdlagher argues that Jeffcoat’s dlegations of Satutory violations fal asametter of law because
the Satutes Jeffooat ditesand argues do not provide privaterights of action. Further, Galagher daimsthat
the gatutes goply only to insurance companies, therefore, they do not apply to Gallagher.
142.  Wefind that the trid court erred in denying Gallagher’ s mations for directed verdict and j.n.ov.
on theisue of Satutory vidlaions Under Bass, an insurance adjuster may not be hdd lidble for mple
negligence in connection with itswork on an insurance daim.  Because negligence per seisamethod of
edablishing the dements of ample negligence for vidlaion of a datute, we find that such adam is
ineffective for establishing an insurance adjuder’ slighility aisng from its adjusment of adam.

IV.  Fraud.
143. Thedementsof fraud are wdl| settled:

(1) arepresentation; (2) itsfagty; (3) its materidity; (4) the spesker’s knowledge of its

fdsty or ignorancedf itstruth; (5) the peskersintent thet the representation be acted upon

by the hearer and in the manner reasonably contemplated; (6) the hearer'signorance of its

fdgty; (7) the hearer's rdiance on the representation's truth; (8) the hearer'sright to rely

thereon; and, (9) the hearer's consegquent and proximate damages.
Gamble ex rel. Gamble v. Dollar General Corp., 852 S0.2d 5, 10 (Miss. 2003) (citing Allen v.
Mac Tools, Inc., 671 So.2d 636, 642 (Miss. 1996)). The complaint aleges that Love knowingly
misrepresented her request for alegd opinion ontheissue of gacking. In hisbrief, Jeffooat arguesthat he
offered compdling evidence fraud in thiscase. He aversthat he presented the following undisputed facts
Gdlagher faled to reved therde of NHL in denying damswhile misrgpresenting thet the dam was being
conddered by Rdiance, and; Gdlagher asserted fdse reasons for ddaying his daims when it knew the
reason NHL was determined to deny Jeffcoat any recovery because he had collected workers

compensation benefits
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4. Gdlaghe damsthat the represantations between Love and Jeffcoat regarding Love srequest for
alegd opinion were a misundersanding. It maintains thet Love sought to obtain alegd opinion, but
additiond information was needed in order to accomplish this  In aletter to Jeffooat’s atorney deted
August 25, 1994, Love Sated:

Aswediscussed, | aninthe process of researching theflegt gacking issueasyouindicae

that Mr. Jeffcoat would be entitled to multiply the UM limits on this palicy by the number

of vehides covered on the palicy.

At such time that we arein apogtionto settlethisdam, | will supply [you] with acopy of

the gpplicablepalicy provisons. | am requesting alegal opinion regarding the

stacking of fleet coveragesasrelated tothiscaseand will bein touch with

you in the near futureto discuss same.
(emphasis added). On September 12, 1994, Jeffcodt’ s atorney dated in aletter to Lovetha

Pursuant to our telephone conversation of today, September 12, 1994, in which you told

me that you hed requested alegd opinion on your company’s position thet coveragewill

not sack on a“fleet” palicy, | endose the fallowing Missssppi Supreme Court case...
Love responded to Jeffcoat’ s atorney by letter, Sating that

What | have told you today on September 12th istrue. We ar e awaiting a legal

opinion and are in need of additional policy information in order to

receive an opinion. | advisad that we have afull copy of the palicy, but no indication

is given asto the number of vehides covered on the palicy. Rdianceis checking onthis
(emphasis added). Moreover, Gdlagher argues that the dement of reesonable rdiance is lacking in this
cae.
145. Conddeing the documentary evidence and trid transcript in the light most favorable to Jeffood,
wefind thet the evidence does not support afinding of fraud in this case. The correspondence between
Gdlagher and Jeffeoat indicates that Juana Love continualy represented that she was obtaining a legdl

opinion. However, as discussad, supra, she never obtained one. There is no evidence that Love ever
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explicitly represented that she had obtained alegd opinion. She dated that she was “requedting” and
“awaiting” alegd opinion on the issue of sacking but was in need of morepalicy information beforesuch
anopinion could beobtained. Shetestified thet sheintended to obtain one. Therefore, wefind thet thefirst
demeant of fraud islacking in this case; thet is, there was never any representation thet alegd opinion had
been obtained. Read in context, Love amply sated thet shewas going to obtain an opinion once she had
cartain policy informetion.
6. We have examined Jeffcoa’s remaining assertions regarding fraud, and we have conddered
caefully dl the evidence regarding those contentions. It is true that Jeffcoat collected workers
compensation benefits in connection with this accident. However, there is no evidence that Galagher
asserted fa sereasonsfor ddaying Jeffcoat’ sdams because he obtained workers: compensation bendfits.
In addition, we find that there was not suffident evidence to support a finding that Galagher commiitted
fraud by failing to reved therde of NHL in denying damswhile misrepresenting thet the damwasbeing
conddered by Rdiance We condude that Jeffcoat’s proof whally faled to establish the necessary
dements of fraud. Accordingly, we hold thet the trid court erred in denying Galagher’'s mations for
directed verdict and j.n.o.v. on theissue of fraud.

CONCLUSION
147.  For the foregoing reasons, we reverse the circuit court’ sjudgment and render judgment here that
Jeffooat teke nothing and thet his amended complaint and this dvil action are findly dismissed with
prejudice.
8. REVERSED AND RENDERED.

WALLER, P.J., AND DICKINSON, J., CONCUR. COBB, P.J., CONCURSIN
RESULTONLY. EASLEY,J.,DISSENTSWITHOUT SEPARATEWRITTEN OPINION.
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CARLSON, J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY
GRAVES, J. DIAZ AND RANDOLPH, JJ., NOT PARTICIPATING.

CARLSON, JUSTICE, DISSENTING:
149. Because the mgority reverses and renders, thus overturning the jury’s verdict in this case, |
repectfully dissent. We have set forth our gandardsof review for denid of amation for directed verdict,

new trid, and judgment notwithstanding the verdict in Sentinel Industrial Contracting Corp. v.
KimminsIndustrial Service Corp., 743 So.2d 954, 960 -961 15 (Miss. 1999) (citing Steele .
Inn of Vicksburg, Inc., 697 So.2d 373, 376 (Miss. 1997)):

This Court's gandards of review regarding a denid of a judgment notwithstanding the
verdict and aperemptory indruction arethe same. Our gandards of review for adenid of
ajudgment notwithstanding the verdict and adirected verdict ared o identicd. Under this
dandard, this Court will condder the evidencein the light mogt favorable tothe gppellee,
giving thet party the bendfit of al favorable inference thet may be reasonably drawn from
the evidence If the facts S0 consdered point SO overwhdmingly in favor of the gopdlant
that reasonable men could not have arrived a a contrary verdict, we are required to
reverse and render. On the other hand if there is subdantid evidence in support of the
verdict, that is, evidence of such quity and weight that reesonable and fair minded jurors
in the exerdse of impartid judgment might have reeched different condusions, afirmance
isrequired. The above sandards of review, however, are predicated on the fact thet the
trid judge applied the correct law. Sperry-New Holland, a Div. of Sperry Corp. v.
Prestage, 617 S0.2d 248, 252 (Miss. 1993) (citations omitted).

"This Court will reverseatrid judgesdenid of arequest for new tria only
when such denid amountsto aabuse of that judgesdiscretion.” Shields
v. Easterling, 676 So.2d 293, 298 (Miss. 1996) (quoting Bobby
Kitchens, Inc. v. Mississippi Ins. Guar. Ass'n., 560 So.2d 129,
132 (Miss. 1989)).

Steele, 697 So.2d &t 376.
150. Inthe undelying case, when viewing the evidencein alight mogt favorable to Jeffcoet, there was
subdantia evidence in support of the verdict of sufficdent qudity and weight so that reasonable and fair
minded jurorsin theexerdse of impartia judgment might have reeched different condusons.: Asindicated
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by thejury’s 11-1 decison, different condus onswere reeched. Therewere severd issuessubmitted tothe
jury. Becausethejury returned agenerd verdict, we know that the jury found Gdlagher lidbleon at leest
one count.

151. Herethejury returned averdict in favor of Love. This is no wonder snce Jeffcoat’ s counsd
described her as*avidtim of drcumdances’ during the dosing argument and that “ shel sinaculturewhere
if she wants to continue to kegp her job, she has to do these things” Jeffcoat underscored this point by
showing thet Love was promoted after the handling of Jeffooat’ sdam.

152. Astothefirg count, inorder to find Gallagher liable, thejury hed to find thet Gallagher acted with
grossnegligence, mdice, or recklessdisregard for therightsof Jeffcoat. Bassv. Cal. Lifelns. Co., 581

$0.2d 1087 (Miss. 1991). In Bass, we found:

An adjuger has a duty to invedigate dl rdevant information and must meke a redigic
evaduation of adam. Banker'sLife& Casualty Co. v. Crenshaw, 483 So.2d 254,
272, 276 (Miss. 1985). However, an adjugter is nat ligble for smple negligence in
adjuding adam. Leathersv. Aetna Casualty & Surety Co., 500 So.2d 451 (Miss.
1986); Consdlidated American Life Ins. Co. v. Toche, 410 So.2d 1303, 1305
(Miss 1982). He can only incur independent ligbility when his conduct congtitutes gross
negligence, mdice, or recklessdisregard for therightsof theinsured. Davidson v. State
FarmFireand Casualty Co., 641 F.Supp. 503, 510 (N.D. Miss. 1986); L eathers
v. Aetna Casualty & Surety Co., 500 So.2d a 453;Progressive Casualty I ns. Co.
v. Keys, 317 S0.2d 396, 398 (Miss. 1975).

Bass, 581 S0.2d & 1090 (citing Dunn v. State Farm Fire & Cas. Co., 711 F. Supp. 1359, 1361
(N.D. Miss. 1987)).

153.  Themgority points out thet Gallagher was negligent by not paying benefits on the policy until ten
months after the daim, that Gallagher falled to provide training or resources as to uninsured motorist
coverage and sacking to its adjugters, and that its adjudter failed to obtain alegd opinion on the issue

Furthermore, no one a Gdlagher was licenced to adjust insurance dams within the State of Missssppi.
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4. Butthareismoretothisdamthentha. The jury was correctly indructed thet Gdlagher hed the
duty to:

()  conduct an adequate investigation and redidic evduation of thedam;

(@  tdl Hfooa the plaintruth;

(3) giveequd condderaion to theinterest of Jeffcoat on eech and every condderation;

(4  reranfrom udng theinvesigation for improper purposes - thet isto refrain from finding
away to deny adam; and

(5  reranfromintentiondly and mdidoudy ddaying adusment of thedam.

Even Gdlagher’ s own expart, Jack Gandy, testified that Jeffcoat was owed the duty to betregied fairly in
the handling of the daim. According to Richard McKinng, Galagher's Vice Presdent, the task of the
dans adjuder isto adminiger daims, investigate losses fairly evduate the losses, communicate to the
insured and insurance comparny, and to negoatiate and compromise sHtlementsof daims. Itisnot for the
adjuder to decide if coverageisavaladle.

155. Miched Hde, Jefcoa’s expeart, tedtified that the investigation was not timely, not adequate or
reasonable, and not properly focused. Teephone notice of the daim was recaived in April of 1994.
Gallagher’ sown manua mandatestimey response reguirements; however, nothing happened onthisdam
until thedaim was assgned to Love on May 17, 1994. Contrary to Gdlagher's guiddines, no Satements
were taken or even requested to betaken of Jeffooat. The satement of the uninsured driver, Cleo Bogan,
was not taken until Augugt 25, 1995. Mary King, the third driver involved in the accident, was never
contacted.

156. Lovesevauaion of Jefcoat’ slosseswasinauffident. By May 24, 1994, Love was aware that

Jeffcoat’ s losses would be greater than $10,000. Love received copies of the medica records and bills
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from Jeffcoat, aswdl asamedicd authorizetion, by July 1994. However, Lovenever utilized thet medica
authorization to ensure that she had dl the medicd reportsand bills Love did not raise her evauation of
the lasses suffered by Jeffcoat until March of 1995 when she vaued the daim a $150,000 to $175,000.
157.  Ingtead, prior to Jeffooet filing thefirst lawsuit in October of 1994, the coverageissuewasLove' s
e focus  Ye, Gdlagher's own witnesses tedtified that determination of coverage was not ther
respongbility, thet coverage was left to the determination of Rdiance. Nor did Galagher properly train
Love or provide the proper resourcesfor Loveto handlethisdaim. Galagher doesnot provideatraining
programfor adjusters Love hed never handed an uninsured motorist daiminvolving sacking inthe State
of Missssppi and was not aware that Sacking was avalable in Missssppi until Jeffcoat’ s etorney told
her. Love could not find amanud that discussed uninsured motorist coverage, nor was she trained on
Miss. Code Ann. § 83-17-21. Love did not know what an anti-gacking provison was or what
Missssppi’slaw concearning anti-stacking provisons. Anti-gtacking provisons were condgdered contrary
to publicpalicy. Miss. Farm Bureau Cas. I ns. v. Britt, 826 S0.2d 1261, 1264 (Miss. 2002). Except
for the Automohile Lighility Insurance Guide, Love had no library or other written resources to get the
informationnesded. In contradiction of Missssppi law, thisGuideindicated that Sackingwasnot avalable
on flegt pdlides

158.  Lovecontinudly told Jeffcoat’ sattorney that shewaswaiting onalegd opinion, yet shenever even
requested one. Love did not have anyone within Gallagher to ask for an opinion on dacking. Although
Gdllagher hed in-house counsd, Love would have had to obtain the opinion from outsde locd counsd.
Nether Lovenor Friedhoff even requested an opinion. Furthermore, Gallagher'sauthority to adjust dams
in the State of Missssppi had been revoked by the Commissoner of Insurance. Nether Love nor
Freidhoff was licensed in Missssppl.
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159.  Up until thefiling of the lawsuit, Galagher never indicated to Jeffcoet that hisinjuries may not be
covered. However, immediady upon the suit being filed, Galagher began looking for an anti-gacking
provison in the palicy. Gdlagher dso began seeking argection of UM coverage. Gdllagher dsobegan
taking the position thet the palicy did not gpply to Jeffooat and thet Jeffooeat failed to comply with the palicy
provisons Gdlagher dso refused to pay the med-pay bendfits because it bdieved that workers
compensation had dreedy paid Jeffcoat’ s out-of-pocket expenses. It was not until March of 1995 and
the issue of UM coverage was before the court that Galagher even began evduating Jeffooat’s dam.
When Gdlagher did evduate the dam and Rdiance agreed to the evad udtion, settlement authority had to
come from NHL sincethe settlement amount waswithin NHL’ s$500,000 deductible. NHL wasunwilling
to extend authority because Jeffooat had dready filed workers compensation and Americans with
DisbiliiesAct dams.

160.  Gdlagher did not disdose to Jeffcoat that NHL had a $500,000 deductible and, in Loveé sown
words of June 13, 1995, that “it is quite obvious thet [corporate counsd for NHL ] does not want to pay
anything on this casg’ because Jefooat has dready recaived workers compensation benefits. Certainly,
there is more to this case than the fact that Love needed to obtain alegd opinion and failed to do so
because she could not determine the number of vehidesin NHL's fleet and that NHL, the broker, and
Rdiance were not cooperating. Even the mgority indicates that there was “a compl ete breskdown of
communication and cooperdion.” However, the mgority empathizes with Galagher’ sargument theat asa
third-party adminigrator, it wasin apogtion of irrecondlable conflict between theinsured, theinsurer, and
Jeffcoat. However, Gdlagher voluntarily and contractuly placed itsdf in this pogtion. This Court has
dready taken this contractua position into account in adopting theBass sandard. Viewing the evidence

presented a the trid in the light mog favoradle to Jeffcoat, | believe that Jeffcoat has shown that
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Gdlaghe’s actions meet this gandard. As aresult, | respectfully disagree with the mgority and would
dfirmthejury’ sverdict againg Gdlagher.

61. Eventhoughtherewere ather issues presanted to thejury intheform of agenerd verdict, with the
dfirmaionof thisone count, theverdict will gand. Miss. Cent. R. Co. v. Aultman, 173 Miss. 622, 160
So. 737 (1935). Because the mgority found no ligbility by Galagher, the mgority did not address the
remaning issues presented by Gdlagher. However, ineamuch as | would find thet there was suffident
evidence presented to support thejury’sverdict, | am compdled to a least mention the remaining issues
Gdlagher raises atotd of thirteen issues nineissues directed to thetrid court’ sfalureto grant adirected
vedict and INOV, oneissue directed to jury ingructions, and oneissuerdated to st-off. Inthisdissent,
| will also addressthe st-off issue.

f62. Gdlagher d0 raisad theissue of set-off, daiming thet any judgment againg it should be set-off by
the amount that Jeffooet settled with the Rliance entitiesfor thesamedaims. After thetwo lavsuitswere
consolidated, Jeffcoat settled with Rdiance on dl daims for $1,850,000. Gdlagher argues that under
Missssppi’s“one tidaction rule” it is entitled to sstoff for al money paid by Rdiance. See Turner v.
Pickens, 711 S0.2d 891, 893 (Miss. 1998); McBridev.Chevron U.SA.,673S0.2d 372, 380 (Miss.
1996). Convearsdy, Jefooat assarts that he is entitled to fully recover dl damages suffered by him,
induding (1) the damages suffered as a result of the automobile accident, (2) damages resulting from
Gdlagher's and Rdiance s handling of his UM dam, and (3) punitive damages. Basad upon these
dameges, according to Jeffooet’s cdeulation, he is entitied to $5.5 million ($2 million default judgment
againg uninsured Bogan, the $3 million dameges as aresult of the “bed faith” hendling of hisdam, and
$.5 million punitive dameges).

163. When JHfcoa rdessed the Rdiance antities, he recaived sattlement funds:
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for mentd and emationd digtress and other injuries and damages we dam were caused
by the manner in which the daims under the policy were handled by Gdlagher Basst
Savices Inc. . . . its agents and employees and cartain dleged wrongful acts of
[Reiancd], dl asmorefully described in the pending lawaits . .
Thus Gdlagher is entitled to st-off themoney paid by Rdiance. “All of the Misss3ppi autharitiesonthis
paint dearly and uneguivocally satethat whereaparty settleswith one defendant, any remaining defendant
recaives credit for the settlement recaived from the rd eased defendant.” Hunnicutt v. Wright, 986 F.2d
119, 125 (5th Cir. 1993)(citing Bailey v. Delta Elec. Light, Power & Mfg. Co., 86 Miss. 634, 38
So. 354 (1905);Medley v. Webb, 288 So.2d 846, 848-49 (Miss. 1974); and Gillespie v. Brewer,
10 So.2d 197 (Miss 1942)). Accordingly, the judgment agangt Galagher should be reduced to
$1,650,000.
164.  For these ressons | would &ffirm the judgment as to lighility, but goply a set-off to the amount

awarded to Jeffcoat.

GRAVES, J., JOINSTHIS OPINION.
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